Garland W. Binns, Jr.

OCTOBER 2011

Dover Dixon Horne PLLC
Attorneys at Law
425 West Capitol, Suite 3700
Little Rock, Arkansas 72201
Telephone: (501) 375-9151
Facsimile: (501) 372-7142
Email:
gbinns@ddh-ar.com
Web Site: www.GWBinns.com

UPDATE

News of Developments in the Financial Sector and Related Areas

* IN THIS ISSUE *
Change in Bank Control Act
Save Money on Franchise Taxes
Change in Bank Control Act
The Change in Bank Control Act (the “CIBC
Act”) was enacted in 1978 in order to
provide regulatory oversight of investors in
a bank or a bank holding company
(“banking organization”) resulting from a
change in ownership.
The CIBC Act
requires 60 days prior notice to the primary
federal bank regulatory agency by any party
seeking to control a banking organization
through the purchase, assignment, transfer
or other disposition of the banking
organization’s voting stock.
The term control means the power, directly
or indirectly, to direct the management or
policies or to vote 25 percent or more of
any class of voting stock of a banking
organization. The federal bank regulatory
agencies have also by regulation established
a prior notice requirement for acquisition of
10 percent or more of the voting power if
the banking organization in question has
registered securities under the Securities
Exchange Act of 1934 or if no other person
will own a greater percentage of the same
class of voting securities immediately after
the transaction.
A notice filed under the CIBC Act must
include information describing the identity,
personal history, business background,

experience, financial resources, source of
funds for the acquisition and plans for any
major changes in the business, corporate
structure or management of the banking
organization. The Federal Reserve Board is
responsible for changes in the control of
bank holding companies and state member
banks, the Office of the Comptroller of the
Currency is responsible for changes in the
control of national banks and the Federal
Deposit
Insurance
Corporation
is
responsible for changes in the control of
insured state nonmember banks. The CIBC
Act requires the federal bank regulatory
agency to conduct an investigation of the
competency, experience, integrity and
financial ability of each person seeking to
obtain control of a banking organization.
Certain transactions do not require prior
approval including but not limited to: (i) the
acquisition of additional shares if the
acquirer is deemed to already have control
of a banking organization, (ii) an acquisition
subject to approval under the Bank Holding
Company Act or Bank Merger Act, or (iii)
receipt of voting securities as the result of a
stock split (if the proportional interest of the
recipient remains substantially the same).
Certain transactions require after-the-fact
notice including but not limited to: (i) the
acquisition of voting securities through
inheritance, (ii) a bona fide gift, or (iii)
satisfaction of a debt previously contracted
in good faith.
In these situations the
primary federal bank regulatory agency
must be notified within 90 days after the
acquisition, and the acquirer must provide
any relevant information requested by the
federal bank regulatory agency.

In some instances a person may acquire
control of a banking organization without
submitting the prior or after-the-fact notice.
These unauthorized or undisclosed changes
in bank control may not be known to the
acquirer or the banking organization but
rather are discovered by bank examiners
during an inspection or examination of the
affected institution. In most cases, such a
violation of CIBC Act is addressed by the
person immediately filing a notice with the
primary federal bank regulatory agency
requesting authority to retain the acquired
shares.
This filing should include an explanation of
the circumstances that resulted in the
violation and a description of the actions
that have been or will be taken to insure no
other violation of the CIBC Act. Such a
violation may also be addressed through
two other means. The acquirer may either:
(i) submit a specific plan for prompt
termination of the control relationship, or
(ii) contest the preliminary determination of
the control relationship by filing a response
that sets forth the facts and circumstances
in support of the acquirer’s position that no
change in control exists under the
applicable provisions of the CIBC Act.
Violations of the CIBC Act may result in the
primary federal bank regulatory agency
taking enforcement action against the
acquirer, particularly in those circumstances
involving willful or negligent misconduct.
Violations may result in the acquirer being
subject to a variety of sanctions, including
the assessment of a civil monetary penalty.
In connection with notices required under
the CIBC Act, it is important to work with
legal counsel experienced in dealing with
bank regulatory agencies. Our firm has
extensive experience in representing
financial institutions before federal and
state
agencies
regulating
banking
organizations, and we are available to assist
and answer questions involving the CIBC
Act.

Save Money on Franchise Taxes
Act 94 of 2003 (“Act 94”) amended the
Arkansas Franchise Tax Act of 1979 to
increase the annual franchise taxes effective
for calendar years beginning January 1,
2004.
Corporations, bank holding
companies and banks (both state and
national) organized under the laws of the
State of Arkansas will want to consider
amending their articles to provide for a par
value of $.01 for each share of authorized
stock. Bank holding companies and banks
in Arkansas generally have a par value of
$10.00 per share.
Assuming that a corporation or bank had
500,000 shares of stock outstanding at a
par value of $10.00 per share and all of its
assets were in Arkansas, a corporation or
bank would pay an annual franchise tax of
$15,000.00 under Act 94. By amending the
articles to provide for a par value of $.01
per share, the corporation or bank would
only pay the new minimum annual franchise
tax of $150.00, formerly $50.00 prior to Act
94.
A corporation or bank would not want to
amend its articles to provide for no par
value since shares without par value are
assessed at a rate of $25.00 per share,
which if 500,000 shares were outstanding,
would result in an annual franchise tax of
$37,500.00 under Act 94.
In Interpretive Letter No. 963, the Office of
the Comptroller of the Currency concluded,
in response to a request by our law firm,
that a national bank had the authority to
decrease the par value of its shares to $.01
per share in order to pay the minimum
franchise tax.
Arkansas has two Business Corporation
Acts. Although they are somewhat similar,
there are material differences. In making
amendments a corporation needs to be
careful in selecting the correct Act.
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