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Pooling-Of-Interests Accounting

The Financial Accounting Standards Board
(the “FASB”) is continuing to move forward
with its plan to eliminate pooling-of-interests
accounting.  The FASB plans to issue a final
standard for merger accounting by the end of
this year.  In pooling-of-interests, the assets
of the two merging companies are combined
and the financial results reported as if the two
companies had previously been one company.
The values of the assets of each company are
not repriced.  In purchase accounting, the
price paid above the acquired company’s net
worth is accounted for as goodwill which must
be amortized or subtracted from the
combined company’s reported earnings over
a period of time.  The FASB has recently
confirmed that it will require goodwill to be
measured as the difference between the fair
value cost of the company purchased and the
fair value of the net assets acquired.  The
FASB has indicated that it will distinguish
between certain intangible assets and
goodwill for accounting purposes.  All
unmeasurable intangible assets  will be
included in  the  amount recorded  as
goodwill.  To qualify as a measurable

intangible asset, it must be eligible for sale,
transfer or exchange.  

Definition of a Security

In Jeanne Piaubert, S.A. v. Sefriouri, No. 97-
56131, the United States Court of Appeals for
the Ninth Circuit held, based on the facts in
this case, that a promissory note was not a
security.  The Court relied on a number of
factors in finding that the promissory note was
not a security.  Because the promissory note
paid less than the prime interest rate and was
issued by a high-risk venture indicated that the
promissory note was not an investment
instrument.  A reasonable purchaser would not
expect to profit directly from such an
instrument paying below-market interest.  The
purchaser apparently bought the promissory
note for commercial reasons rather than for
investment purposes.  In addition, there was
no public distribution of the interest and the
investing public would not reasonable have
expected the securities laws to apply to the
promissory note.  The case is reprinted in
[Current Binder] Fed. Sec. L. Rep. (CCH) ¶ No.
90,909.  In Bass v. Janney Montgomery Scott,
Inc., et al, No. 98-6150, the United States
Court of Appeals for the Sixth Circuit reached
a similar decision regarding promissory notes
which is reprinted in [Current Binder] Fed. Sec.
L. Rep. (CCH) ¶ No. 90,937.   The Court in
Bass, utilized the “family resemblance” test
established by the United States Supreme
Court in Reves v. Ernest & Young reprinted in
[1989-1990 Transfer Binder] Fed. Sec. L.  Rep.
(CCH) ¶ No. 94, 939. In Reves, the Supreme
Court established a four-factor test for
determining whether a note should be
considered a security.  The elements of the
test include:
C The motivation prompting the

transaction;
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C The plan of distribution;

C The reasonable expectations of the
investing public; and

C Other factors, such as another
regulatory scheme, suggesting that
the protections afforded by securities
laws are not necessary.

Priority of Liens

Simmons First Bank of Arkansas v. Bob
Callahan Services, Inc., 13 S.W. 3d 570
(2000) involves the priority of liens as
between a general contractor and a bank.
The facts in this case reflect that Doyle and
Barbara DeWoody purchased a health club
and delivered to Simmons First Bank of
Arkansas, then doing business as First Bank
of Arkansas, a mortgage on the property in
the amount of $1,200.000.00.  Later the
DeWoodys entered into a contract with Bob
Callahan Services, Inc. for certain
construction and remodeling of the health
club.  Over the course of the construction,
Callahan received payments from the
DeWoodys totaling $523,080.00, leaving an
unpaid balance of $456,396.62.  The
DeWoodys subsequently defaulted in their
obligations under the mortgage and filed for
bankruptcy.  Callahan then filed suit to
foreclose its materialmen’s lien for the labor,
materials and services provided.  Simmons
filed a counterclaim asserting that its
mortgage was entitled to priority over
Callahan’s lien.  Simmons asserted that
materialmen’s liens only had priority where
the constructed improvement is removable.
The Court rejected this argument and stated
that the materialmen’s lien attaches to the
improvement and enjoys priority over all prior
encumbrances on the real estate except those
given for the purpose of funding the
construction.  Simmons conceded that the
mortgage it held on the DeWoodys’ property
was not a construction mortgage.  The Court
concluded that the only way to adequately

protect the competing interests is to require a
double appraisal of the property, determining
the value of the property prior to the
construction and the improvement and the
value of the property with the improvement.

Automated Teller Machines

Foster v. Bank One, Utah et al., Docket No. 99-
1294 involves an appeal to the United States
Supreme Court for determination of whether
federal law preempts state laws that regulate
national bank automated teller machine
operations.   The appeal is in connection with
the decision by the United States Court of
Appeals for the Eighth Circuit which held that
the National Bank Act preempted state laws
(Refer to related article on “Location of ATMs”
in the November 1999 issue of Update.)

Reverse Stock Splits by National Bank

In Advisory Letter AL 2000-4, the Office of the
Comptroller of the Currency (“OCC”) explains
the standards and what a national bank must
do to accomplish a reverse stock split.  A
reverse stock split is a restructuring of
ownership interests through which a bank
reduces the number of its outstanding shares
and in most cases the number of its
shareholders.  To reduce the number of
shares, a bank exchanges one share of a new
stock issuance for a predetermined number of
existing shares and pays cash to shareholders
who hold fractional shares after the exchange.
The OCC must give prior approval to a reverse
stock split proposal by a national bank because
payment of cash to minority shareholders
causes a reduction in the bank’s capital.
Shareholders holding two-thirds of the bank’s
stock before the reverse stock split must vote
in favor of the transaction.  The Advisory
Letter is reprinted in Fed. Banking L. Rep.
(CCH) ¶ No. 47-370.


