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Change in Bank Control Act 

 
The Change in Bank Control Act (the “CIBC 
Act”) was enacted in 1978 in order to 
provide regulatory oversight of investors in 
a bank or a bank holding company 
(“banking organization”) resulting from a 
change in ownership.  The CIBC Act 
requires 60 days prior notice to the primary 
federal bank regulatory agency by any party 
seeking to control a banking organization 
through the purchase, assignment, transfer 
or other disposition of the banking 
organization’s voting stock. The term 
control means the power, directly or 
indirectly, to direct the management or 
policies or to vote 25 percent or more of 
any class of voting stock of a banking 
organization.  The federal bank regulatory 
agencies have also by regulation established 
a prior notice requirement for acquisition of 
10 percent or more of the voting power if 
the banking organization in question has 
registered securities under the Securities 
Exchange Act of 1934 or if no other person 
will own a greater percentage of the same 
class of voting securities immediately after 
the transaction.   
 
A notice filed under the CIBC Act must 
include information describing the identity, 
personal history, business background, 

experience, financial resources, source of 
funds for the acquisition and plans for any 
major changes in the business, corporate 
structure or management of the banking 
organization.  The Federal Reserve Board is 
responsible for changes in the control of 
bank holding companies and state member 
banks, the Office of the Comptroller of the 
Currency is responsible for changes in the 
control of national banks, the Federal 
Deposit Insurance Corporation is 
responsible for changes in the control of 
insured state nonmember banks and the 
Office of Thrift Supervision is responsible for 
changes in the control of savings banks.  
The CIBC Act requires a federal bank 
regulatory agency to conduct an 
investigation of the competency, 
experience, integrity and financial ability of 
each person seeking to obtain control of a 
banking organization. 
 
Certain transactions do not require prior 
approval including but not limited to: (i) the 
acquisition of additional shares if the 
acquirer is deemed to already have control 
of a banking organization, (ii) an acquisition 
subject to approval under the Bank Holding 
Company Act or Bank Merger Act, or (iii) 
receipt of voting securities as the result of a 
stock split (if the proportional interest of the 
recipient remains substantially the same). 
 
Certain transactions require after-the-fact 
notice including but not limited to: (i) the 
acquisition of voting securities through 
inheritance, (ii) a bona fide gift, or (iii) 
satisfaction of a debt previously contracted 
in good faith.  In these situations the 
primary federal bank regulatory agency 
must be notified within 90 days after the 
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acquisition, and the acquirer must provide 
any relevant information requested by the 
federal bank regulatory agency.  
 
In some instances a person may acquire 
control of a banking organization without 
submitting the prior or after-the-fact notice.  
These unauthorized or undisclosed changes 
in bank control may not be known to the 
acquirer or the banking organization but 
rather are discovered by bank examiners 
during an inspection or examination of the 
affected institution.  In most cases, such a 
violation of CIBC Act is addressed by the 
person immediately filing a notice with the 
primary federal bank regulatory agency 
requesting authority to retain the acquired 
shares.  This filing should include an 
explanation of the circumstances that 
resulted in the violation and a description of 
the actions that have been or will be taken 
to insure no other violation of the CIBC Act.  
Such a violation may also be addressed 
through two other means.  The acquirer 
may either: (i) submit a specific plan for 
prompt termination of the control 
relationship, or (ii) contest the preliminary 
determination of the control relationship by 
filing a response that sets forth the facts 
and circumstances in support of the 
acquirer’s position that no change in control 
exists under the applicable provisions of the 
CIBC Act. 
 
Violations of the CIBC Act may result in the 
primary federal bank regulatory agency 
taking enforcement action against the 
acquirer, particularly in those circumstances 
involving willful or negligent misconduct.  
Violations may result in the acquirer being 
subject to a variety of sanctions, including 
the assessment of a civil monetary penalty. 
 
In connection with notices required under 
the CIBC Act, it is important to work with 
legal counsel experienced in dealing with 
bank regulatory agencies.  Our firm has 
extensive experience in representing 
financial institutions before federal and 
state agencies regulating banking 

organizations, and we are available to assist 
and answer questions involving the CIBC 
Act. 

Bank Failures 
 

Prior to 2007 there had not been a bank 
failure since the second quarter of 2004.  
During 2007 there were three bank failures, 
with the largest being NetBank located in 
Georgia with approximately $2.5 billion in 
assets and $2.3 billion in total deposits.  
During the first six months of this year there 
have been four bank failures with the 
largest being ANB Financial, National 
Association located in Bentonville, Arkansas, 
with approximately $2.1 billion in assets and 
$1.8 billion in total deposits.  ANB had 
approximately $1.6 billion in brokered 
deposits although only $39.2 million of its 
deposits  exceeded the federal deposit 
insurance limit.  An updated list of failed 
banks is available on the FDIC website. 
 

The FDIC expects that bank failure activity 
will be higher in the coming months.  As 
part of its contingency planning for 
increased bank failures, the FDIC has 
increased its resolution and receivership 
staff and cross-trained more than 1,200 
existing employees who can help with 
various activities of the resolution process.  
According to information published by the 
FDIC, there were 90 institutions with total 
assets of $2.63 billion on the FDIC problem 
bank list at the end of the first quarter of 
2008, reflecting an increase of $4.1 billion 
from the end of 2007.  According to the 
FDIC’s Quarterly Banking Profile, loans that 
were noncurrent (90 days or more past due 
or in a nonaccrual status) increased by 24% 
during the first quarter of this year. 
Probably the biggest issue facing banks 
during the coming year will be the ability to 
raise capital resulting from credit quality 
issues relating to loan portfolios. 
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